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§4.1169 Failure to state a claim.

Upon proper motion or after the
issuance of an order to show cause by
the administrative law judge, an ad-
ministrative law judge may dismiss at
any time an application for review
which fails to state a claim upon which
administrative relief may be granted.

§4.1170 Related notices or orders.

(a) An applicant for review shall file
a copy of any subsequent notice or
order which modifies, vacates, or ter-
minates the notice or order sought to
be reviewed within 10 days of receipt.

(b) An applicant for review of a no-
tice shall file a copy of an order of ces-
sation for failure timely to abate the
violation which is the subject of the
notice under review within 10 days of
receipt of such order.

(c) If an applicant for review desires
to challenge any subsequent notice or
order, the applicant must file a sepa-
rate application for review.

(d) Applications for review of related
notices or orders are subject to consoli-
dation.

§4.1171 Burden of proof in review of
section 521 notices or orders.

(a) In review of section 521 notices of
violation or orders of cessation or the
modification, vacation, or termination
thereof, including expedited review
under §4.1180, OSM shall have the bur-
den of going forward to establish a
prima facie case as to the validity of
the notice, order, or modification, va-
cation, or termination thereof.

(b) The ultimate burden of persuasion
shall rest with the applicant for re-
view.

EXPEDITED REVIEW OF SECTION 521(a)(2)
OR 521(a)(3) ORDERS OF CESSATION

§4.1180 Purpose.

The purpose of 8§4.1180-4.1187 is to
govern applications filed under section
525(b) of the act for expedited review of
orders of cessation for which tem-
porary relief has not been granted
under section 525(c) or section 526(c) of
the act. If a person is qualified to re-
ceive a 30-day decision under these reg-
ulations, he may waive that right and
file an application under §4.1164, and
the procedures in §4.1160 et seq. shall

§4.1183

apply. If there is a waiver as set forth
in §4.1186, the final administrative de-
cision shall be issued within 120 days of
the filing of the application.

§4.1181 Who may file.

(@) An application for review of an
order of cessation may be filed under
this section, whenever temporary relief
has not been granted under section
525(c) or section 526(c) of the act, by—

(1) A permittee who has been issued
an order of cessation under section
521(a)(2) or section 521(a)(3) of the act;
or

(2) Any person having an interest
which is or may be adversely affected
by the issuance of an order of cessation
under section 521(a)(2) or section
521(a)(3) of the act.

(b) A permittee or any person having
an interest which is or may be ad-
versely affected by a section 521(a)(2)
or section 521(a)(3) order of cessation
waives his right to expedited review
upon being granted temporary relief
pursuant to section 525(c) or section
526(c) of the act.

§4.1182 Where to file.

The application shall be filed in the
Hearings Division, 801 North Quincy
Street, OHA, Arlington, Va. 22203.

[43 FR 34386, Aug. 3, 1978, as amended at 67
FR 4368, Jan. 30, 2002]

§4.1183 Time for filing.

(a) Any person intending to file an
application for expedited review under
section 525(b) of the act shall notify the
field solicitor, Department of the Inte-
rior, for the region in which the mine
site is located, within 15 days of receipt
of the order. Any person not served
with a copy of the order shall file no-
tice of intention to file an application
for review within 20 days of the date of
issuance of the order.

(b) Any person filing an application
for review under §4.1184 shall file the
application within 30 days of receipt of
the order. Any person not served with a
copy of the order shall file an applica-
tion for review within 40 days of the
date of issuance of the order.
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